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O R D E R 

 

Per Shri A.K. Garodia, Accountant Member; 

This stay petition is filed by the assessee seeking stay of disputed outstanding 

demand of Rs. 33,34,601/-.   

2. In course of hearing of this stay petition, it was submitted by ld. AR of 

assessee that this appeal is filed by the assessee against the ex-parte order 

passed by the CIT (A) in which the ld. CIT (A) has not decided the issue on 

merit but he simply dismissed the appeal of the assessee in limine by 

following the Tribunal order rendered in the case of Multiplan (India) Ltd., 38 

ITD 320 (Del).  He submitted that this order of CIT (A) is not sustainable and 

therefore, the appeal itself may be decided and the matter may be restored 

back to the file of CIT (A) for fresh decision after providing reasonable 

opportunity of being heard to assessee.  The ld. DR of revenue supported 

the order of CIT(A) and he submitted that the order of CIT(A) should be 

confirmed and even if the appeal is not decided, no stay should be granted.   

3. We have considered the rival submissions.  We find that it is noted by CIT 

(A) in para 3 of his order that the case was posted for hearing on 

21.02.2018 and the assessee’s AR appeared and he was asked to file 

details of transactions and the case was reposted for hearing on 
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04.04.2018.  On this date, there was no compliance.  He further noted that 

the case was refixed for hearing on 03.10.2018.  On this date, there was no 

compliance from the assessee or his AR.  It is seen that out of several dates 

of hearing fixed by CIT (A), there was no effective compliance from the 

assessee’s side.  Firstly on 04.04.2018 but thereafter, the matter was 

refixed for hearing on 12.09.2018 and on this date, the AR of assessee 

appeared before CIT (A) and sought adjournment.  Hence, this non-

compliance is not material.  Thereafter, on 03.10.2018, there is one more 

non-compliance.  In our considered opinion even if the ld. CIT (A) 

considered it proper to decide the appeal ex-parte qua the assessee, he 

should have decided the appeal on merit instead of dismissing the appeal in 

limine and hence, we set aside the order of CIT (A) and restore back the 

matter to his file for fresh decision after providing reasonable opportunity of 

being heard to assessee.  Since we have decided the appeal itself, the stay 

petition dos not survive and therefore, dismissed.   

4. In the result, the appeal filed by the assessee is allowed for statistical 

purposes and the stay petition of the assessee is dismissed. 

Order pronounced in the open court on the date of hearing on conclusion of the 

hearing.        

 
        Sd/-         Sd/- 
(LALIET KUMAR)              (ARUN KUMAR GARODIA)  
Judicial Member          Accountant Member 
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Dated, the 18th January, 2019. 
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